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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORG A
ATLANTA DI VI SI ON

JAMES CAMP,

Plaintiff, ClVIL ACTI ON FI LE NO.

V. 1: 06- Cv- 01586- CAP
BETTY B. CASON in her official
capacity as Probate Judge for
Carroll County, Georgia and
BILL HITCHENS in his official
capacity as the Comm ssi oner
of the Georgia Departnent of
Public Safety,

N N N N N N N N N N N N N N N

Def endant s.

VEMORANDUM OF LAW I N SUPPORT OF MOTI ON FOR TEMPORARY
RESTRAI NI NG ORDER OR PRELI M NARY | NJUNCTI ON

Plaintiff, Janes Canp, files this Menorandum of Law in
support of his notion requesting a tenporary restraining order
or prelimnary injunction pursuant to LR 7.1, NDGa. Plaintiff
is requesting an imediate hearing seeking a tenporary
restraining order or prelimnary injunction under Fed. R Civ.
P. 65(a) or (b) to prevent the loss of his Georgia Firearns
Li cense (“GFL”) on July 20, 2006, due to the failure of the
Carroll County Probate Court to issue a tenporary renewal
| icense or even accept his application wthout demandi ng that

Plaintiff disclose his Social Security Account Nunber, in
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violation of the federal Privacy Act of 1974 (Pub. L. 93-579, 88
Stat. 1896, 2194, 5 U S.C. § 552a(note)), and his enploynent
information, in violation of OC GA 8§ 16-11-129.

BACKGROUND FACTS

Plaintiff’s current GFL  expired on June 20, 2006.
Affidavit of Janes Canp, 1 6. Prior to the date of expiration,
Plaintiff went to the Carroll County Probate Court to apply for
a renewal G-L. Canmp Aff., 1 3. Plaintiff’s application was not
accepted or processed, however, because Plaintiff objected to
disclosing his Social Security Account Nunmber in violation of
the federal Privacy Act. Canp Aff., 11 4-5.

The form pronmulgated by the Georgia Departnment of Public
Saf ety and provided w thout charge to Probate Courts throughout
the State requires that an applicant disclose his Social
Security Account Nunber and full enpl oyment i nformation.
Section 7(a)(1) of the Privacy Act, however, provides, “It shall
be unlawful for any federal, state, or |ocal government agency
to deny any individual any right, benefit, or privilege provided
by |aw because of such individual’s refusal to disclose his
Soci al Security Account Nunber.” By designing an application
form that requires the Social Security Account Nunber and by
refusing to process Plaintiff’s application because of his

2
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ref usal to provide his Social Security Account Nunber ,
Def endants have viol ated Section 7(a)(1).

Furt her nore, under OC G A § 16-11-129(a), the GFL
application formis to “be designed to elicit information from
the applicant pertinent to his or her eligibility under this
Code section but shall not require data which is nonpertinent or
irrelevant . . .” The “eligibility” of an applicant is
determ ned entirely by the factors set forth in OCGA § 16-
11-129(b), none of which nentions an applicant’s enploynent
st at us. A copy of the current application form DPS 445, is
attached as Exhibit A

HARM TO PLAI NTI FF

Def endants’ insistence upon Social Security and enpl oynent
di scl osures on the GFL application caused Plaintiff to lose his
GFL as of June 20, 2006. The loss of a GFL affects a great nany
rights, benefits, and privileges wthin the state of GCeorgia,
including the ability to carry a firearm openly outside of one’s
hone, autonobile, or place of business wthout violating the
crimnal laws of the State of GCeorgia. See OC GA § 16-11-
128. The loss of a GFL renoves the ability of a citizen to
carry a firearm concealed in any place outside of his hone, car,
or place of business without violating the crimnal |aws of the

3
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state of Georgia. See OC GA § 16-11-126. A second offense
under section 126 is a felony. The loss of a GFL also affects
the ability to carry a firearmin any “public place” that is not
a public gathering. See OC.GA 8§ 16-11-127(b). This is a
separate offense from those I|isted above. The loss of a GFL
also affects a citizen’s exenptions from certain state crim nal
provisions relating to the carrying weapons within school safety
zones. See OCGA 8§ 16-11-127.1(c)(7). Violation of the
Georgia law relating to school safety zones is a felony. The
loss of a GFL also affects a citizen’s exenption from the
federal offense of violating the Gun Free School Zones Act, a
federal crimnal offense that does not apply to a person in
possessi on of GFL. See 18 U.S.C 8§ 922(q)(2)(B)(ii). The 1 o0ss
of a GFL also affects a citizen’s right, benefit, and privilege
to purchase a firearm without requiring licensed dealers to
initiate a National Instant Crimnal Background Check System
(“NICS”) background check through the FBI (or the State in a
Poi nt of Contact State). This right, benefit, and privil ege was
restored to Georgia citizens effective July 1, 2006, as
menorialized in a U S. Departnent of Justice Open Letter to All

Georgia Firearns Licensees. A true and correct copy of the June
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30, 2006 Department of Justice Open Letter to Al Georgia
Firearnms Licensees is attached hereto as Exhibit B.

Pursuant to OC G A 8 16-11-129(i), a holder of a GFL that
will expire within 90 days, or that has expired within the past
30 days, mmy apply for a renewal GFL. An applicant for a
renewal GFL may, upon paynent of one dollar, receive a tenporary
renewal GFL pending the processing of his application for a
renewal GFL. After the thirty day post-expiration period has
el apsed, there is no statutory procedure for obtaining a renewal
GFL or tenporary renewal GFL. An applicant nust at that point
apply for a GFL as if it is an initial application (which, in
spite of the plain wording of the statute setting a maxi num of
60 days, takes four to five nonths). |If no hearing is held and
a tenporary restraining order or prelimnary injunction fails to
issue prior to July 20, 2006, Plaintiff will be subject to each
of the harnms listed in the precedi ng paragraph. Such harns are
irreparable, as no damages can repair a state or federal
crimnal offense to which a citizen is subject.

The state’s action denies Plaintiff his right to bear arns
as guaranteed by Article I, Section |, Paragraph VIII of the
Georgia Constitution and the Second Anendnent to the United

St ates Constitution.
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AVA DI NG HARM TO PLAINTIFF IS A SI MPLE
MATTER OF FOLLOW NG GECRG A LAW

The loss of Plaintiff’s GFL need not be a permanent or
irreparable harm however, as Georgia law allows for the
issuance of a tenporary renewal GFL at the time of renewal
following a rather sinple and truncated process. OC GA 8 16-
11-129(i). The applicant may request a tenporary renewal GFL if
less than 90 days remain before expiration of the |icense he

then holds or if his previous license has expired within the

| ast 30 days. This neans that Plaintiff’s harm can be avoi ded

by the issuance of a tenporary G-L on or before July 20, 2006.
Pursuant to OC. G A § 16-11-129:

the judge of the Probate Court shall issue at the tine
of application a tenporary renewal GFL unless the
judge of the Probate Court knows or is nade aware of
any fact which would nake the applicant ineligible for
five year renewal GFL. A $1.00 fee shall be charged.

Section 129(i) (enphases added). This is not a discretionary
matter for the Probate Judge. |[If the Judge knows of or is nade
aware of ineligibility due to one of the factors in subsection
129(b), then the tenporary GFL is not to be issued. If the
Probate Judge cannot show at the hearing of this mtter,
however, that she knows of a fact relating to subsection 129(hb)

that would render Plaintiff ineligible for a firearns |icense,
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then she “shall issue” the tenporary GFL and cannot charge nore
than $1.00 for the service. This is a mnisterial act, and
Plaintiff is entitled to issuance of a tenporary GFL on or

before July 20, 2006.

| ssuance of Plaintiff’s G-L license wll not cause any
burden to either Defendant. If Defendants fail to issue the
tenporary renewal |icense, however, Plaintiff will |ose the nmany

rights, benefits, and privileges afforded to the holder of a G-L
begi nning on July 20, 2006. The loss of these rights, benefits,

and privileges cone wth state and federal crimnal penalties

attached.
HARM TO DEFENDANTS
No harm wll cone to Defendants by the granting of
Plaintiff’s Mbtion. It is no burden on the Defendants to

receive and process applications for GFLs, as Georgia |aw
already requires them to do so. It likewse is no burden to
issue a tenporary renewal GFL, as Georgia law also requires
Def endants to do so within 30 days of the tine of renewal for a
fee of $1.00.

Def endants do not need Plaintiff’s Social Security Account
Nunber in order to identify himor to run a crimnal background
check on him The national system used to run background checks
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on those wishing to purchase a firearm and on those applying for

a GFL, see OC.GA 8§ 16-11-129(d)(2), specifically does not

require a Social Security Account Nunber. The United States
Department of Justice, in promulgating regulations for N CS,
wote, "to conply wth Privacy Act requirenents, a Social

Security nunber will not be required by the NICS to perform any
background check." 28 CFR § 25.7(b). Instead, the
regul ation requires the name, sex, race, date of birth, and
state of residence. 28 CF.R 8§ 25.7(a). Additionally, N CS
may request height, weight, eye color, hair color, and place of
birth. 28 CF.R 8§ 25.7(b). The Departnment of Justice was
cognizant and circunspect of the Privacy Act, as stated
explicitly in the regulation. The Georgia Departnent of Public
Saf ety and the probate courts in Georgia should be as well.

LI KELI HOOD OF PREVAI LI NG ON THE MERI TS

Plaintiff is highly likely to prevail on the nerits in this
case. The Defendants have denied a right, benefit, or privilege
to Plaintiff for his refusal to provide his Social Security
Account Nunber. Defendants’ actions clearly violate the Privacy
Act. The Eleventh Crcuit Court of Appeals has nade clear that
plaintiffs may sue under 42 U S.C. § 1983 for violations of the

Privacy Act. See Schwier v. Cox, 340 F.3d 1284, 1297 (11'" Gir.

8



Case 1:06-cv-01586-CAP  Document 7  Filed 07/07/2006 Page 9 of 14

2003) (and subsequent history after renmand). The facts in
Schwier are strikingly simlar to the facts of the instant case.
In Schwier, the plaintiffs attenpted to register to vote in
Georgia, but refused to disclose their Social Security Account
Nunber s. They sued the Georgia Secretary of State for a
declaratory judgnment and prelimnary injunction for violations
of the Privacy Act. The <court granted the prelimnary
injunction, so as to allow the plaintiffs to vote in the next
el ection. Utimtely, the Schwier plaintiffs prevailed on the
nmerits when the District Court granted them sunmary judgnent.

See Schwier v. Cox, 412 F. Supp.2d 1266 (N.D. G. 2005),

affirmed 439 F.3d 1285 (11'" Gir. 2006).

Gven the recent holding in Schwier, and the 2006
affirmance by the Eleventh Crcuit, Plaintiff is likely to
prevail on his federal Privacy Act claim

Plaintiff also is likely to prevail on the nerits of his

state claim There is no relevance or pertinence to a GFL
applicant’s enploynent information. Nothing in Georgia |aw
indicates that a person nust be enployed to obtain a GFL. A

person’s enploynent status does not bear on any of the

eligibility factors listed in OC G A 8 16-11-129(b).
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The only thing the probate court could do wth the
enpl oynent information is contact the enployer to verify it. An
enpl oyer receiving a verification request from the court or a
government investigator will be left wondering if the enployee
is: 1) in trouble with the law, 2) applying for a job el sewhere,
or 3) applying for a G-L.

Any of these possibilities are potentially burdensone to
the enployee/applicant, wth no discernible benefit to the
probate court. Qobviously, no enployee wants his enployer to
think he is in trouble with the law or thinking about changing
j obs. It could cause an enployee to lose his or her job. In
addition, an applicant may not wish for his enployer to know
that he is applying for a G-L, and the fear that his enployer
will find out could induce himnot to apply in the first place.

Gven that GCeorgia law expressly prohibits requiring
information that s nonpertinent or irrelevant, and that
enpl oynent information has no pertinence or relevance to a GFL
application, Plaintiff is likely to prevail on his state claim

PUBLI C | NTEREST

A grant of Plaintiff’s Mdtion is consistent with and woul d
advance the public interest. Via the Privacy Act of 1974,
Congr ess decl ar ed:
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(1) The privacy of an individual 1is directly affected by the
collection, nmmintenance, use, and dissemnation of personal
i nformati on by Federal Agencies;

(2) The increasing use of conputers an sophisticated information
technology, all essential to the efficient operations of the
CGovernnent, has greatly magnified the harm to individual privacy
that can occur from any collection, maintenance, use, or
di ssem nati on of personal information

(3) The opportunities for an individual to secure enploynent,
i nsurance and credit, and its right to due process, and other
legal protections are endangered by his misuse of certain
i nformati on’s assi stance;

(4) Hs right to privacy is a personal and fundanental right
protected by the Constitution of the United States; and

(5) In order to protect the privacy of individuals identified in
Information Systems naintained by Federal Agencies, it s
necessary and proper for Congress to regulate the collection
mai nt enance, use, and dissem nation of such information by such
agenci es

Pub. L. 93-579, 88 Stat. 1896, 2194, 5 U S. C 8§ 552(a)note).
Plaintiff’s Mtion seeks to foster Congress’ expressed intent.
In addition, OCGA 8§ 16-11-129(a) provides that the G-L
application forns shall be designed to elicit only such
information as is “pertinent” to “eligibility under this Code
section but shall not require data which is nonpertinent or
irrelevant . . . 7 Plaintiff’s Mtion also seeks to foster the
unanbi guous intent of the General Assenbly.

CONCLUSI ON

Plaintiff requests that this court issue a tenporary
retraining order or prelimnary injunction prior to July 20,
2006, which is 30 days after the tine Plaintiff’s GFL expired,
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ordering Defendants to accept and process Plaintiff’s renewal
GFL application, and to issue a tenporary renewal GFL on or
before July 20, 2006, both w thout demanding Plaintiff’s Socia
Security Account Nunber and enpl oynent information.

SHAPI RO FUSSELL

/s/ John R. Mbonroe
J. Ben Shapiro
Ceorgia State Bar No. 637800

Edward A. Stone
Georgia State Bar No. 684046

One M dtown Pl aza

1360 Peachtree Street, N E

Suite 1200

Atl anta, Georgia 30309

Tel ephone: (404) 870-2200

Facsimle: (404) 870-2222
JOHN R MONRCE, ATTORNEY AT LAW
John R Monroe
Georgia State Bar No. 516193

9640 Col eman Road
Roswel |, GA 30075
Tel ephone: (678) 362-7650
Facsim|le: (770) 552-9318
ATTORNEYS FOR PLAI NTI FF

0000. 004/ 008
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Local Rule 7.1D Certification

The undersi gned counsel certifies that the foregoing brief
was prepared using Courier New 12 point, a font and point

sel ection approved in LR 5. 1B.

/s/ John R Monroe
John R Mbnroe
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CERTI FI CATE OF SERVI CE

| hereby certify that on July 7, 2006, | served a true and
correct copy of the foregoing MEMORANDUM OF LAW IN SUPPORT OF
MOTITON FOR A TEMPORARY RESTRAINING ORDER OR PRELI M NARY
I NJUNCTION, via email, facsimle and United States Miil, postage
prepai d, upon:

Lee OBrien, Esq.

Deputy Director, Legal Services
Attorney for Bill Hitchens

Georgi a Departnent of Public Safety
P. O Box 1456

Atl anta, Ceorgia 30371-1456
Facsim |l e (404)624-6706

Emai | . | obrien@sp. net

Honor abl e Betty B. Cason

Probat e Judge for the Probate Court of
Carroll County, Georgia

311 Newnan Street, Room 204
Carrollton, Georgia 30117

Facsim |l e (770)830-5995

Emai | . bcason@arrol | count yga. net

/ s/ John R Monroe
John R Monroe
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